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The Prevention of Aviation Accidents and Criminal Law (4)
~ Freeing aviation accidents from punitive sanction ~

Takuya FUJIWARA

Introduction
Chapter 1 Necessity of punitive sanction for aviation accidents
1 A conflict of opinions
(1) Opinion of the objection against punitive sanction
(2) Opinion of the affirmative to punitive sanction
(3) Difference between the objection and the affirmative
2 The reason for considering aviation accidents as special
(1) The question in Act on the punishment for conducts to cause
danger of the aviation
(2) The feature of the aircraft operation system
(3) Difference between aviation accidents and car accidents
3 Conclusion

Chapter 2 The state of prosecution for aviation accidents

1 Situation of the world
(1) The tendency of prosecuting aviation professional
(2) Pattern for prosecuting

a United States

b France

c Italy

d Summary
(3) Conclusion
2 Situation of Japan
(1) The system of investigation for aviation accidents
(2) The tendency of prosecuting aviation professional
(3) Duty of care in aviation accidents
(4) The feature of prosecution in Japan
3 Conclusion

(Vol.49 No.l)
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Chapter 3 Thinking the aircraft accidents from the perspective of
substantive criminal law

I Perspective from criminal theory

1 Latest argument about the theory of criminal negligence

(1) The issue of the traditional theory

(2) The opinion about the responsibility at the new theory

(3) Appropriate theory for aircrafts accidents

2 Assessment of criminal negligence and the theory of objective
imputation

(1) The comparison between the theory of objective imputation and
the theory of Reasonable causation

(2) Extent of the theory of objective imputation

(3) Meaning of the theory of objective imputation

(4) Conclusion

II Punishment and Prevention of aircraft accidents
1 The situation of the discussion about the theory of punishment
(1) Retributivism and utilitarianism
(2) Responsibility and punishment

a Nature of responsibility

b Fact for judgment about responsibility
(3) Comparative retributivism
2 Couterargument against Comparative retributivism
(1) Couterargument against retribution
(2) Ambiguity about the concept of retribution
3 The function of punishment for soothing retaliatory feeling
4 The question of punishing a person who causes aircraft accident
5 Conclusion

(Vol.49 No.2)

I Case study ~2001 Japan Airlines mid-air incident~

1 Outline of the incident

2 The gist of the judgments

(1) Tokyo District Courts

(2) Tokyo High Courts

(3) Supreme Court

3 Study

(1) General condition of commentaries

(2) Doubt about the conviction for two controllers’ negligence
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a Legal capability of trainee controller
b Action of instructor controller and effect of air traffic
control instruction
(a) Foreseeability
(b) Judgment of causality
¢ Punishment for “an elementary error”
(3) Summary

Chapter 4 Thinking the aircraft accidents from the perspective of
criminal procedure
1 Question of using the accident investigative report at court
2 The “fact” of the accident investigative report
(1) Fact-finding of the accident investigation
(2) Presumption of cause
(3) Character of fact in aviation accident investigation
3 Fact-finding on criminal trial
(1) The fact on criminal trial
(2) Fact-finding on criminal trial
a Situation of general argument for fact-finding
b Fact-finding by indirect evidence
2 Case study of fact-finding ~comparing the accident investigate
and the trial~
(1) 2001 Japan Airlines mid-air incident
(2) 1997 Japan Airlines mid-air incident
5 The question of using the accident investigative report for
fact-finding (summary)
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Chapter 5 Thinking the aircraft accidents from the perspective of
victimlogy
1 Secondary victimization of professional
2 The discussion on secondary victimization
(1) The importance for paying attention to secondary victimization
(2) The question of prosecuting the professional
(3) The criticism from the perspective of pan-victimism
3 Summary
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Chapter 6 Several measures for preventing the aircraft accidents
1 How to take priority to the accident investigation
(1) The necessity for the overall analysis of the aircraft incidents
(2) The meaning of taking responsibility for the accidents
(3) The key point for preventing the aircraft accidents
(4) The reformation of the investigate system and the justice
(5) How to settle the aircraft accidents without punishment
(6) The suggestion for taking priority to the investigation
2 How to take overall responsibility
(1) The responsibility for the accidents
(2) Taking responsibility without punishment
(3) Reforming the system of justice
3 Conclusion

Epilogue
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