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Protection of a Ship by the Flag State and Diplomatic Protection

INTRODUCTION

The International Tribunal for the Law of the Sea (ITLOS)
delivered its judgment on 14™ April 2014 in the case of “the M/V
Virginia G”,' an oil tanker flying the flag of Panama, which was
arrested and confiscated by the authorities of Guinea-Bissau for the
reason that the vessel was refueling for foreign vessels in Guinea-
Bissau’s exclusive economic zone without proper authorization. On
the preliminary issues the Tribunal found that it had jurisdiction over
the dispute and then rejected the objections raised by Guinea-Bissau
to the admissibility of Panama’s claims based on the alleged lack of
genuine link between the M/V Virginia G and Panama, the national-
ity of claims and the alleged failure to exhaust local remedies®.

The ITLOS dealt with similar issues already in the M/V Saiga
(No.2) Case (1999)%, where an oil tanker flying the flag of the Saint
Vincent and the Grenadines, which was attacked and arrested by a
Guinean patrol boat and then confiscated by the authorities of Guinea
for the reason that the vessel was refueling for foreign vessels in
Guinea’s exclusive economic zone. In this case also, the admis-
sibility of the Saint Vincent and the Grenadines’ claims, infer alia
existence of genuine link and exhaustion of local remedies, was
challenged by Guinea and the Tribunal rejected the Guinea’s objec-
tions to admissibility.

When a vessel* is suffered damage or crew members on board
are injured by an international wrongful act of a State as like these
cases, the flag State of the vessel exercises protection on behalf of it
vis-a-vis the alleged wrong-doing State and then the respondent State
often raises objections based on the nationality of claims and/or the
exhaustion of local remedies to the admissibility. In both of the
above-mentioned cases the ITLOS affirmed admissibility of claims
but the legal nature of claims by the flag State in the context of
diplomatic protection is not necessarily undisputed and remains to be
resolved. Legal nature of such claims is interrelated with and may
affect decisions of admissibility of claims.
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This paper provides a cursory overview of protection of a ship by
the flag State and elucidates the concept of such protection in the
light of, or compared with, the institution of diplomatic protection
under international law, especially in terms of admissibility of
claims®. The paper consists of two parts. The author deals first
with conceptual relationship between protection of a ship by the flag
State and diplomatic protection by a national State on behalf of
private persons, natural or legal. Next the second part examines
admissibility of claims by a flag State in the light of the principles
and rules developed in diplomatic protection. Finally a brief con-
cluding comment is added.

1. DISTINCTION BETWEEN PROTECTION OF A SHIP
BY THE FLAG STATE AND DIPLOMATIC PROTEC-
TION AND THEIR PARARELL EXISTENCE

(1) Definition and Scope of Diplomatic Protection in the
ILC’s Draft Articles on Diplomatic Protection

According to J. Dugard, “[d]iplomatic protection is the proce-
dure employed by the injured alien’s State of nationality to secure
compliance with the primary rules of international law governing the
treatment of aliens or to claim reparation for the injury inflicted upon
the alien.®” Whereas the term ’diplomatic protection’ in its broad
meaning (diplomatic protection in sensu lato) can be used to cover
various actions by States or other international legal subjects to
protect a private person’, the term in its narrow sense (diplomatic
protection in sensu stricto) is limited to representations or demands
that are made under a claim of right by a national State®. Diplo-
matic protection in the latter sense is deemed to be one mode of
invocation of State responsibility by an injured State against the
responsible State for an internationally wrongful act.

The International Law Commission (ILC) also adopted such a
strict approach to the notion of diplomatic protection to confine the
scope of its codification and to be consistent with the Draft Articles
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of State Responsibility. In describing the ‘salient features’ of diplo-
matic protection, Article 1 (“definition and scope”) of the Draft
Articles on Diplomatic Protection adopted by the ILC after the
second reading in 2006 provides that “[f]or the purposes of the
present draft articles, diplomatic protection consists of the invocation
by a State, through diplomatic action or other means of peaceful
settlement, of the responsibility of another State for an injury caused
by an internationally wrongful act of that State to a natural or legal
person that is a national of the former State with a view to the
implementation of such responsibility.” According to the commen-
tary to this text, “[d]iplomatic protection is the procedure employed
by the State of nationality of the injured persons to secure protection
of that person and to obtain reparation for the internationally
wrongful act inflicted,”” and the procedure embraces all forms of
lawful dispute settlement, including judicial dispute settlement®®.
Protection of an agent by an international organization, generally
described as “functional protection”, is distinct from diplomatic
protection of a natural or juridical person by the national State
(diplomatic protection in sensu stricto), and therefore generally ex-
cluded from the latter category'®®.

(2) Protection of a Ship by the Flag State as one Mode of
Diplomatic Protection: Traditional Comprehension

As ITLOS acknowledged in the M/V Saiga (No.2) case as well as
the M/V Virginia case, the right of the flag State to seek redress for
the ship and/or the ship’s crew member is justified under interna-
tional law. Such a right of the flag State has heretofore been
considered to be one mode of the right of diplomatic protection of a
national State. Traditionally, it has widely been accepted that the
flag State of a vessel is entitled to exercise “diplomatic protection”
for that ship, as in the case of a State for its nationals!!. Since the
flag State has jurisdiction over its ship and control of the ship, it has
been deemed that the flag State has the right to give “diplomatic

protection” against an internationally wrongful act in regard to the
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ship'?2.  Thus, the Restatement of the Foreign Relations Law of the
U. S. (1987) makes a comment that “[t]he flag state has the same
right to exercise diplomatic protection with respect to its ships as a
state has with respect to its national or companies, and entitled to
make claims against other states in case of damage to its ship or
injury to the seamen manning it, regardless of their nationality’®”.

(3) Protection by the Flag State as Distinct from Diplomatic
Protection

Indeed, there is a close resemblance and similarities between
protection of a ship by the flag State, i.e., the national State of a ship,
on the one hand, and diplomatic protection of a private person by the
home national State, on the other. The title of “Nationality of
ships” in article 91 of the United Nations Convention on the Law of
the Sea (UNCLOS) is an expression which is traditionally used, the
word “nationality” signifying the legal connection between a ship and
the flag State. There is, however, “no analogy between the national-
ity of ships and the concept of nationality as applied to individuals or

»14

corporations Today, the former protection by the flag State is
deemed to be distinguished from, and therefore not to be character-
ized as, diplomatic protection.

Regarding international protection of a ship’s crew, Article 18 of
the Draft Articles on Diplomatic Protection provides that “[t]he
right of the State of nationality of the crew of a ship to exercise
diplomatic protection is not affected by the right of the State of
nationality of a ship to seek redress on behalf of such crew members,
irrespective of their nationality, when they have been injured in
connection with an injury to the vessel resulting from an internation-
ally wrongful act.” The text of this article is just the same as that
of the former article 19 in the provisionally adopted Draft Articles on
first reading in 2004. Most States that have submitted comments
have responded positively to this article®.

Finding no fault with the principles expounded in the article, the
United States argued that as the right of the flag State to seek
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redress on behalf of crew members fell outside the field of diplomatic
protection, such a provision should not be included in the Draft
Articles on Diplomatic Protection'®. The ILC decided, however, to
retain the provision because the protection offered by the flag State
is analogous to that of diplomatic protection, as recognized by the
ITLOS in the M/V Saiga (No.2) case, remarking that policy consider-
ations demand that both methods of protection be reaffirmed because
ships crews are vulnerable and require all the protection they can
get!”.

On the other hand, Mexico requested the ILC to resolve the issue
of competing claims if both the national State of crew members and
the flag State of the ship should seek redress, and therefore the issue
of dual reparation by the offending State!®. Just as having “resisted
this course in respect of claims by dual nationals”, the Commission
decided not to do so, considering it to be unwise or unnecessary'®.

Thus, the original text proposed by the Special Rapporteur was
maintained without any alteration in the final Draft Articles.
According to the ILC’s Commentary, “[s]upport for the right of the
flag State to seek redress for the ship’s crew is substantial and
justified. It cannot, however, be categorized as diplomatic protec-
tion. Both diplomatic protection by the State of nationality and the
right of the flag State to seek redress for the crew should be recog-
nized, without priority being accorded to either.?°”

Haijiang Yang notes that “[i]t is widely accepted that only the
flag State of the ship is entitled to exercise diplomatic protection for
the ship, as in the case of a State for its nationals (ifalics added)?!”.
It seems, however, to be obvious from the above-mentioned discus-
sions in the ILC that the State of nationality of the injured crew
members has the right of diplomatic protection, concurrently with
and in addition to, the protection by the flag State of a ship under
general international law. Moreover, even passengers on board a
ship, who have a more limited and transient connection with the ship,
can seek protection for their injuries from their State of nationality?2.
Yakushiji remarks that the UNCLOS concentrates and converges the
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right of protection on behalf of a ship, including the right of applica-
tion for prompt release of the vessel or its crew (article 292), in
principle upon the flag State?*. But he does not seem to suggest that
possible rights to claim by a national State of persons on board under
general international law should be excluded or denied.

The ITLOS held in the M/V Virginia G case that the exercise of
diplomatic protection by a State in respect of its nationals is ‘to be
distinguished’ from claims made by a flag State for damege in respect
of natural and juridical persons involved in the operation of a ship
who are not nationals of that State*. The right of the flag State
cannot be characterized as diplomatic protection in sensu stricto
because of the absence of the bond of nationality between the flag
State and the members of a ship’s crew, but the right of the State of
nationality to exercise diplomatic protection on behalf of the mem-
bers of a ship’s crew is not taken away or replaced by that of the flag
State. The Draft Articles on Diplomatic Protection does not deal
with the issue of protection by the national State of the ship owners,
but this does not imply such a State does not have the right of
protection®. The simultaneous and parallel existence of the right of
diplomatic protection exercised by the national State of crew mem-
bers and other persons on board a ship or of the ship owners should
not be overlooked.

2. ADMISSIBILITY OF CLAIMS BY THE FLAG STATE

(1) Flag as the Basis of Protection for the Ship

The U. S. practice and academic writings relied on it used to
demonstrate that if a vessel is owned by American citizens, the vessel
is entitled to American protection, irrespective of the distinction
made in municipal law between registered and unregistered vessels?®,
or that “protection depends upon the vessel’s national character, to be
ascertained, if contested, by her papers, and, if need be, by other
circumstances, but not by the flag under which she sails”?’. In his
article of 1957, Watts pointed out that the flag as the basis of
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protection was unacceptable since it was primarily only a symbol and
instead “national ownership” as a basis for protection would be in
accord with the law concerning protection in general?®.

Since 1958 when the Geneva Convention on the High Seas (CHS)
was adopted, however, it has been generally accepted that the right
of protection of a ship is primarily vested in the flag State?®. A ship
or a vessel can be said to constitute a “self-containing unit”?°, a sort
of an autonomous transportation community, though not a “floating
territory” at all, during its navigation and the flag State has exclusive
jurisdiction over a ship as a whole in principle, which covers everyone
and everything on board as a unity. According to the judgment of
the M/V Saiga (No.2) case, the UNCLOS “considers a ship as a unit,
as regards the obligations of the flag State with respect to the ship
and the right of a flag State to seek reparation for loss or damage
caused to the ship by acts of other States and to institute proceedings
under article 292 of the Convention. Thus the ship, everything on it,
and every person involved or interested in its operations are treated
as an entity linked to the flag State. The nationalities of these
persons are not relevant.®'”

Therefore, the flag as the basis of protection can be justified and
is recognized by prevalent opinions and practices nowadays.®? In
sum, as the ITLOS held in the M/V Virginia G case, a ship’s crew
and cargo on board as well as its owner and every person involved or
interested in its operations are to be treated as an unity linked to the
flag State, therefore the flag State is entitled to bring claims in
respect of alleged violations of its rights which resulted in damages
to these persons or entities®:.

(2) Requirement of the Genuine Link

Strongly influenced by the judgment of Nottebohm case (1955) in
the International Court of Justice (ICJ), article 5, paragraph 1 of the
CHS and its successor, art. 91, paragraph 1 of the UNCLOS provide
that there must exist a genuine link between the State and the ship.
According to Churchill and Lowe, there is almost no agreement as to

309



B —

what constitutes a “genuine link”** and it is uncertain what conse-
quences follow when there is no such link.*® As to the meaning of
‘genuine link’, the ITLOS defined recently in the M/V Virginia G
case as follows: Once a ship is registered, the flag State is required,
under article 94 of the [UNCLOS], to exercise effective jurisdiction
and control over that ship in order to ensure that it operates in
accordance with generally accepted international regulations, proce-
dures and pracitces®®. Theoretically, if there is not a genuine link,
international validity or opposability of the conferred nationality
vis-a-vis other States could be challenged, though the conferment of
nationality by the domestic law of the flag State itself would not be
denied®”. The absence of such a link may constitute a bar to a claim
submitted by or on behalf of a flag State to an international court or
tribunal. If there is shown to be sufficient doubt over the existence
or genuineness of the link, international claim by the flag State can
be inadmissible®®. According to Yang, “the genuine link between a
ship and a State is much more underlined for the purpose of diplo-
matic protection than for registration or nationality.?®”

In the M/V Saiga (No.2) case, the Tribunal notes that the
purpose of the UNCLOS on the need for a genuine link is “not to
establish criteria by reference to which the validity of the registration
of ships in a flag State may be challenged by other States*®”, and
rejected the Guinea’s objection to admissibility based on absence of a
genuine link because the evidence adduced by Guinea is not sufficient
to justify its contention*'. In the M/V Virginia G case, the same
Tribunal again rejected the Guinea-Bissau’s similar objection on the
ground that “there is no reason to question that Panama exercised
effective jurisdiction and control over the M/V Virginia G at the
time of the incident.”

Considering the present state of affairs where practice of the
“flag of convenience” or “open registry” and increasing practice of
“bareboat chartering*?” are widespread, to allow the other States to
deny the validity or opposability of registration of a ship and its

nationality on the ground of absence of a genuine link would, as
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Yakushiji points out, significantly impair the interests of navigation
of ships*®. Ademun-Odeke contends that “[u]nfortunately, ships can
neither be equated with individuals nor have sentimental attachments
to bond with the flag state”** and more fundamentally that ‘with
globalization, the genuine legal and/or economic links are not only
becoming hard to determine but might, with time, become irrelevant
and obsolete™*.

It should also be taken into account in this regard that the Draft
Articles on Diplomatic Protection deny the general applicability of
the theory of a genuine link set out by the judgment of Nottebohm
case even with respect to nationality of a natural person*®. Applica-
bility of the requirement would not be necessarily presupposed in
general in cases where a natural person has a single nationality only.
In the light of the facts of the Nottebohm case, it would be limited to
cases where the ship in question has much closer ties with the
respondent State than the flag State.

(3) Applicability of the Local Remedies Rule and its Excep-
tions

Requirement of the exhaustion of local remedies as a prerequi-
site for diplomatic protection is a well-established rule of customary
international law*”. The requirement may be waived by the respon-
dent State’s consent*® and dispensed with by an international agree-
ment relating to disputes concerning the law of the sea*’. But the
UNCLOS stipulates in article 295 that “[alny disputes between
States Parties concerning the interpretation or application of this
Convention may be submitted to the procedures provided for in this
section [=section 2 of Part XV] only after local remedies have been
exhausted where this is required by international law.”

The legislative history shows that various changes have been
made on the local remedies rule in the UNCLOS: the proposal of
several possible alternatives by the informal working group on settle-
ment of disputes in the 1974 Caracas session; insertion of draft article
14 on ‘Local Remedies’ in the 1975 Geneva session and its abandon-
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ment due to a barrage of objections in the 1976 New York session;
and finally, reintroduction of a provision on ‘Exhaustion of local
remedies’ in draft article 294 [now article 295] in the Informal
Composite Negotiating Text®*. It can safely be said that there was
not a definite agreement on the issue of application of the rule of
local remedies rule, but it was just agreed that a simplified provision
on the rule should be inserted. A commentator concludes that the
rules of customary international law “would apply also to law of the
sea disputes” and ‘“the final text neither broadens nor narrows the
existing rules of international law on the subject.®’” Consequently,
not only weight will be given to subsequent practice and judicial
decisions in law of the sea disputes but also the customary rules of
local remedies developed in the context of diplomatic protection are
to be referred to on this issue.

In the M/V Saiga (No.2) case, the Tribunal, invoking the former
article 22 of the Draft Articles of State Responsibility provisionally
adopted on first reading by the ILC, held that the violations of rights
claimed by the plaintiff State (the Saint Vincent and the
Grenadines)®® are not “breaches of obligations concerning the treat-
ment to be accorded to aliens”, but “all direct violations of the rights
of Saint Vincent and the Grenadines. Damage to the persons
involved in the operation of the ship arises from those violations.
Accordingly, the claims in respect of such damage are not subject to
the rule that local remedies must be exhausted.*”

This reasoning of the Tribunal does not seem convincing and is
problematic, even if the conclusion itself of non-application of the
local remedies rule in this specific case could be accepted. In the
Mavrommatis Palestine Concession Case (1924), the PCIJ held: “By
taking up the case of one of its subjects and by resorting to diplo-
matic action or international judicial proceedings on his behalf, «
State is in reality assevting its own vights -- its right to ensuve, in the
person of its subjects, respect for the rules of international law (Italics
added).”®* This passage represents the quintessence of the mecha-
nism of diplomatic protection, to which the local remedies rule does
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apply. In the M/V Saiga (No.2) case, by taking up the case of one of
its ship (and the persons on board) by resorting to international
judicial proceedings on its (their) behalf, the plaintiff State asserted
its own rights to ensure respect for the rule of international law, such
as the right of freedom of navigation and other internationally lawful
uses of the sea and so on. Indeed, it is not easy to distinguish cases
of diplomatic protection to which the local remedies rule applies from
the ‘direct injury’ cases to which the rule does not apply. In order to
exclude the application of the local remedies rule, however, it is not
sufficient that some right of the State is also violated at the same
time. If disputes concerning the interpretation or application are
only disputes between State Parties arising from alleged violations of
State’s rights, article 295 of the UNCLOS would be meaningless®.
Moreover it should be noted that the relevant provisions concerning
the local remedies rule in the provisionally adopted former Draft
Articles on State Responsibility (1980), which the Tribunal cited, were
totally deleted®® in the final Draft because they were not necessarily
useful nor convincing®.

In order to resolve the difficult issue of such ‘mixed claims’
containing elements of both injury to the State and injury to the
nationals of the State in application of the rule, the test of preponder-
ance, which the Draft Articles on Diplomatic Protection has adopt-
ed®®, is to be applied. According to this test, a judicial organ has to
examine the different elements of the claim and to decide whether the
direct element of injury to the State or the indirect element of injury
to the nationals of the State is preponderant, and the principal factors
to be considered in this assessment are “the subject of the dispute, the
nature of the claim and the remedy claimed”®. Inthe M/V Virginia
G case, quite explicitly applying the preponderance test, the ITLOS
found that the claim of Panama as a whole was brought on the basis
of an injury to Panama itself and therefore concluded that the claim
was not to subject to the local remedies rule®.

Whereas the preponderance test can be widely accepted in a case
of mixed claims, its practical application to the facts of each specific
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case is another difficult problem. Not a few judges in the M/V
Virginia G case did not agree with the conclusion of the majority
decision in this respect®’. While in the M/V Saiga (No.2) case the
ship was arrested in the exclusive economic zone after an unjustified
hot pursuit, in the M/V Virginia case Guinea-Bissau confiscated
private property of the ship and cargo after the Virginia G had been
arrested and detained. At least as far as the latter case is concerned,
the rights at issue seems preponderantly those of the private person,
not those of the flag State®.

In the M/V Saiga (No.2) case, the Tribunal held that the local
remedies rule did not apply in the present case on the ground that
there was no jurisdictional connection between the person suffering
damage and the State responsible for the wrongful act which caused
the damage. Both parties in this case agreed that in principle there
must be such a jurisdictional connection as a prerequisite for the
application of the rule®®. Although neither judicial authority nor
State practice provide clear guidance on the existence of such an
exception to the local remedies rule, the ‘jurisdictional connection’
exception has been widely asserted in academic writings and
introduced in article 15 (c) of the Draft Articles of Diplomatic
Protection, which provides that local remedies do not need to be
exhausted where “there was no relevant connection between the
injured person and the State alleged to be responsible at the date of
injury”®. Irrespective of whether the M/V Saiga (No.2) case deci-
sion not to apply the local remedies rule to the facts in this specific
case is appropriate or not, the judgment seems a leading case which
obviously accepted and applied the ‘jurisdictional connection’ excep-
tion®s.

CONCLUDING REMARKS

Since a ship is not a person who has the nationality of the flag
State, but a ‘self-contained unit’, consisting of persons whose nation-
alities can be and are often different from that of the flag State,
protection of a ship by the latter State is today regarded to be
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excluded from the categories of, and distinct from, diplomatic protec-
tion in sensu stricto, and is set aside from the ILC’s Draft Articles on
Diplomatic Protection. But there is “a close resemblance” between
this type of protection and diplomatic protection in sensu stricto, and
the rules of admissibility on diplomatic protection including the local
remedies rule with its exceptions seem to apply in principle to inter-
national claim by the flag State on behalf of a ship.

Due to possible simultaneous existence of both claims a question
of priority between them remains to be solved, just as raised in the
Reparation case (1949), where a question was put to the ICJ on the
competition between diplomatic protection by a State for its
nationals and functional protection by an international organization
for its staff. The Court was of the opinion in this case, “although the
bases of the two claims are different, that does not mean that the
defendant State can be compelled to pay the reparation due in respect
of the damage fwice over (italics added)®®”. Furthermore the multi-
plicity of claims was disapproved of by the IC]J in the Barcelona
Traction case (1970) in respect of shareholders’ claims from the
practical considerations relating to the bringing of claims®. To
quote the words of L. Condorelli, “multitude d’intéréts de particuliers
ressortissants d’Etats différents se trouve a étre canalisée sous la
protection du pavillon prévue par le droit de la mer, et forme donc I’
objet d’'une seule action judiciaire: celle de 'Etat d’immatriculation du
navire”, and “a défaut de ‘canalisation’ par le biais de l'action de I’
Etat du pavillon, I'individualité des divers intéréts des particuliers
referait surface et la protection diplomatique pourrait alors entrer en
jeu a leur avantage, le cas échéant.®®” Based upon such ‘canaliza-
tion’, the flag State seems to be more suitable for bringing the claim,
although there is no established rule of international law which
assigns priority.

As to the question of genuine link, the judgment of the “Grand
Prince” case (2001)% is interpreted as affirming that the formal act of
registration can virtually be regarded as sufficient evidence of a
genuine link between the ship and the registered State™. If registra-
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tion is a decisive factor for the genuine link, the flag State is to
satisfy this requirement in virtually all cases. According to
Ademun-Odeke, “ships can neither be equated with individuals nor
have sentimental attachments to bond with the flag State” on the one
hand, “the genuine link approach in shipping could perhaps learn
from that applied to the nationality requirements for other legal
entities, such as business corporations whose nationality follows the
state of incorporation” on the other”. In the field of diplomatic
protection of corporate entities, the ICJ in the Barcelona Traction
case held that “no absolute test of the ‘genuine connection’ has found
general acceptance.”?” Even in the field of protection of a natural
person who has a single nationality, the genuine link requirement is,
as already mentioned, of limited scope of application.

Finally, we encounter particularly difficult problems in applying
the local remedies rule to the law of the sea disputes. The rule
established in the context of treatment of aliens is justified by
practical considerations, one of which is the assumption that “aliens
by residence and business activity have associated themselves with
the local jurisdiction””®: “The alien is deemed to tacitly submit and to
be subjected to the local law of residence.”” This assumption
cannot be relied upon in most cases concerning the law of the sea.
Supposing an allegedly wrongful act occurs on the high seas where
the wrong-doing State has neither sovereign rights nor jurisdiction
over foreign ships, the exception of ‘relevant jurisdictional connec-
tion’ to the rule is likely to apply. This exception is not easily
applied, however, in cases of an act of coastal State within its
jurisdiction™, not only in the EEZ, but even in the territorial sea
where a foreign vessel (and/or the flag State) enjoy(s) the right of
innocent passage. Moreover, since the flag State has jurisdiction
over its ship and some rights under international law, the distinction
between ‘direct injury’ to the State and ‘indirect injury’ to the ship or
crew members on board is ‘even more blurred’’®, and therefore, it is
more difficult to apply the test of ‘preponderance’. The ITLOS has

addressed some of these issues in the above-mentioned cases, whose
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reasoning and consequences still remain to be re-considered.
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