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—" NEPA is codified in the U.S. Code (U.S.C.) at 42 U.S.C,
secs. 4321-4347 (1988), available at www.law.cornell.edu/
uscode/. See particularly 42 U.S.C, sec.4332(2)(C); see also
Clyde Martz, ed., Environmental Regulation of the Mining
Industry: From Second FEdition of the Awmerican Law of
Mining (New York: Bender, 1996), for environmental statutes
applicable to mineral development.

" Executive Order No. 12898, 59 Federal Register 7629 (1994),
3 C.F.R, sec.859, reprinted in 42 U.S.C,, sec. 4321, available at
www.epa.gov/docs/oejpubs/. .
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<" Mineral Policy Center, “Six Mines, Six Mishaps,”
Regulatory Reform Report No.1, (1999), 6-8, available at
www.mineralpolicy.org/publications/.

' [sland Mountain Protectors, 144 IBLA 168 (1998); Island
Mountain Protectors Statement of Reasons: 1 (on file with
the author).

©" Island Mountain Protectors, 176. HEHRIESR KHET QKM
MR CEKHRIRBIFZ EMI L 50 S WA O R HaKE
#KOBRIEE MRS NIEXHNE QNS AR REKHE S K
LA BT £ B 1 6 $0 IR o n0 10 0 1 {80000 VR B
542° RHWE O T HE #0227 Island Mountain  Protectors,
National Wildlife Federation, the Assiniboine and Gros
Ventre Tribes, 26" the Fort Belknap Community Council
foag O e

©~° Erin P.Billings, “Mining Reclamation Laws Need
Changes,” Billings Gazette, March 8, 2000; Mineral Policy
Center, “Six Mines, Six Mishaps,” 5. .

«’ Island Mountain Protectors Statement of Reasons, 12-14.

o' Bureau of Land Management, “Final Environmental

Impact Statement on the Zortman and Landusky Mines
Reclamation Plan Modification and Mine Life Expansion,
Responses to Public and Agency Comments,” 6-194, comment
26.

=" Island Mountain Protectors, 203.

=" Erin P. Billings, “Tribes Sue U.S. over Damage at Gold
Mines,” Billings Gazette, April 13, 2000; Bob Anez, “Fort
Belknap Tribes Sue over Pollution from Mines,” Associated
Press Newswires, April 13, 2000.

=" “Preferred Alternative Will Cost $22 Million More Than
State Has, Study Shows,” Associated Press Newswires, May 4,
2001. .

T HHERERNE QRS KoMz —N e DNF DR (Dawn
Watch) @D\ H A NP+ {00482° Dawn Watch web site,
available at www.dawnwatch.org. See e.g., “Responsibility
for Transportation Impacts” and “The Dawn m.SJ\..:

=" “Six Mines, Six Mishaps,” 25, citing EPA News Release,
“EPA Proposes Midnite Mine (Stevens County) for Inclusion
on National Priorities List” (February 16, 1999).

5" “The Dawn Story,” available at www.dawnwatch.org, the
Dawn Watch web site.

" John K. Wiley, “Mining Firm’s Pond-Filling Plan Draws
Fire,” Morning News Tribune, December 9, 1999.

~*
—

Testimony by Shannon Work, attorney for Spokane Tribe
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T of Indians, Wellpinit Public Meeting, Spokane Indian Reser-
vation, DMC/DOT Transportation Public Meeting #3 of 4
(August 25, 1997), Wellpinit School, Wellpinit, Washington.

%" John K. Wiley, “State Recommends Approval of Modified
Uranium Mill Closure Plan,” Associated Press Newswives,
June 13, 2000.

S WOHESHITEREEM L~ O VBB uS O (RS
RrPR0) WOV QEIERIN T | <1 | HEIHK
H HERRER S OHKERXRGNSERLSSS®

R KHBRER MR IR N« NIND R X (Amigos
Bravos) @D H aN$~x~ (available at www.amigosbravos.
org), The Workbook, vol. 15, no.2, B~DOIMNELES Oral
History Project {AOIE° NP s NRNDRKUB =i
NN (Rio Grande) SH S HEME - XL & 10 KL
B RKERe R QR IXE (K EH&HR0°

=" Amigos Bravos Oral History Project, at www.amigos

i

bravos.org/Projects/oralhistory.html.

N* “Six Mines, Six Mishaps,” 20-21; “Molycorp in Violation,”
Bulletin (winter 1998-1999), available at www.amigosbravos.
org/Bulletin/bulletinarchives.html; U.S. Environmental Pro-
tection Agency, “Report on Hydrological Connection As-
sociated with Molycorp Mining Activity, Questa, New Mexi-
co,” EPA Report (February 13, 1998).

J" “Mining Company, Environment Department Reach Agree-

~He

ment,” Associated Press Newswires, November 15, 2000; “Min-
ing Company Posts Bond to Cover Tailings,” Associated
Press Newswires, October 14, 2000.

Brian Shields, executive director, Amigos Bravos, tele-
phone interview with Sarah Stahelin (February 9, 2000); Oral
History Project, Roberto Vigil, July 22, 1998.

&’ Oral History Project, Anonymous, “The Molybdenum

Corporation of America Has Not Been a Good Neighbor”;
John and Mary Valdez (pseudonyms) (“People are afraid to
speak out against the mine for fear of making trouble for
friends or relatives that work at the mine”); see also inter-
views with Moises Rael and Berlinda Trujillo.

8" Codification of these laws can be found in the U.S.C. at

FLPMA: 43 U.S.C, sec. 1701 et seq.; General Mining Law of
1872: 30 U.S.C,, secs. 21-42; 1897 Organic Administration Act:
Act of June 4, 1897, ch. 2, 30 Stat. 34-36 (codified as amended
at 16 U.S.C,, secs. 473-481, 551; and NEPA: 42 U.S.C,, sec. 4321
et seq. The U.S.C. is available at www.law.cornell.edu/us
code. See also National Research Council, Hardrock Mining
on Federal Lands (Washington, D.C.: National Academy
Press, 1999), for a summary of statutes applicable to hard-
rock mining.

& See John D. Leshy, The Mining Law: A Study in Perpetual

Motion (Washington, D.C.: Resources for the Future, 1987);
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and Michael Graf, “Application of Takings Law to the
Regulation of Unpatented Mining Claims,” FEcology Law
Quarterly 24 (1994): 57.

R HOMBIE VIR 35 207 B olon L’ B

SRE VRN XIFR e KEDR HKikizE S [ S KRIK s H T
S S wE 0 NHEIEFE (Casual uses) 5 (Hhid QILm{ & E
SPINREE S EE e MmHon S/ WVE SYER) &
MEER (notice) s Bk (HEMRIEIEF 1 Q00 U 1 ORIK
SHPEE HLBSHIEERNRDOHY —R—Z-QKEI) S
REZHEHE Y VVRQOL" BRI QB -2 [0 5°
B RN D IR R EE o HEREHES (QUbl) REHE
MRSV HFRIERP { —% 0 A AERVERE eV
REEMRC WS BIOKSRLSHE L v HiEKSHpE S
0% 5% {5407 RlE S I HEER & VR WS I NN N P RUEH
e 2 MK SRERBEER NP0 200590 1 O N
R 0 250 ¢ A0S BRI KHE R o0 -HERBIE Q
ROSEERITORKLEEH OV o HECEFEIIVS
x0° See National Mining Association v Bruce Babbitt, filed in
the U.S. district court for the District of Columbia as Case
Number 1:00CV02998, December 15, 2000.

U.S. v Coleman, 390 U.S. 599 (1968); Clouser v Espy, 42 F.
3d 1522, 1530 (9™ Cir. 1994) (increased operation costs due to
environmental regulation compliance may affect claim valid-
ity); Great Basin Mine Waich et al., 146 IBLA 248, 256 (1998)

33 32 31 30

(“Under no circumstances can compliance be waived merely
because failing to do so would make mining of the claim
unprofitable”).~ Sl HEHQ 90 THEED, & (“compara-
tive value” test) WEE 5 WHER S BN R 4 v R -0 B b
NeRE BFERNSVURELQORUNEZIIP KV S See
United States v United Mining Corp., 142 IBLA 339 (1998).
30 US.C, sec. 22.
16 U.S.C,, sec. 551.
43 US.C, sec. 1732.
The original Section 3809 regulations were codified in the
Code of Federal Regulations (C.F.R.) at 43 C.F.R,, sec. 3809 et
seq., 45 Federal Register 78902-78915 (November 26, 1980).*)
SOQRER" TR 6 2 BRSNS 30 OV v Q640 1 IR
DT o 8.0 407
(1G-S 6 4 28 RS S TR 0 187 Y IR S SRSk R IR Qi
A 0 4 2RI 1 O S 47 R B QT W O WK O N
REVE S R NEKIBIZOEE - HERE 21" &
SRR » HERE MM 5 O W EHKS 58 ~6 K8 o BRI w0 048 O
OO AQRHTRR D e 7 | 2R Nisavid
NN SRARSERH-PRKOSEROEmE N S n° e
WD N FECH QK ONGR” (OB S {8 T H 4 a7 i
SRR LD S0 B IR U 6 A TS
A3 IR R 50 £2 40 oSS IR (nuisance) 0T A°
R RS EIREKEHR S ORBRENL ONR QR K
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§9<é__@b | HWEE KB N BH LK O OMERIKR
5 s0IRT” WV QKO RE BMB VLS D LIBOLS°
43 CF.R,, sec. 3809.0-5 (R IHIHTL ~650).

3" National Mining Association v Bruce Babbitt; Scott Sonner,
“Nevada Mining Industry Cheers BLM Decision to Suspend
Regulations,” Associated Press Newswires, March 20, 2001. 1]
EEEEOXEK L N wRREN S & 5 ° See the “background”
sections of the proposed rule, 64 Federal Register 6423-6425
(February 9, 1999), and the final rule, 65 Federal Register
69998-01 (2000), 2000 WL 1723734, available at www.access.
gpo.gov/su_docs/aces/aces140.html. See also Public Land
News 26 (July 20, 2001): 1.

83" 43 CF.R, sec.3809.5. The 2001 regulations were to be
numbered as follows at 43 C.F.R,, sec. 3809 et seq.; definitions
at sec. 3809.5; performance standards starting at sec. 3809.
400; inspection and compliance starting at sec. 3809.600; and
bonding starting at sec. 3809.550.

& Regulation of Hardrock Mining, memorandum from Inte-
rior Solicitor Leshy to the acting director of the BLM
(December 27, 1999).

& Forest Service mining regulations are found at 36 C.F.R,,
sec. 228 et seq., available at http://www.access.gpo.gov/

nara/cfr/cfr-table-search.html.

8" See, e.g., Vermont Yankee Nuclear Power Corp. v Natural

Resources Defense Council, 435 U.S. 519, 555 (1978) (deference)
and Okanogan Highlands Alliance et al., v Robert Williams,
et al. 1999 WL 1029106 (D. Or.) (agency comments).

S Island Mountain Protectors (CHIMME O 10K L4
WCRERKETRYR O W) National Parks and Conservation
Association, et al. v Federal Aviation Administration, @mm F.
2d 1523, 1531-33 (10" Cir. 1993) (i ¢ SERRIEQ
nf;%;wﬁ\EA«@EHKEWT%&&@E%T%%%
1343 5)°

S" Okanogan Highlands v Robert Williams (BT’
WOREHEP-HOEROEER Y IR TR 0 AN
=) (citing In re Hergenroeder, 555 F.2d 686 (9t" Cir. 1977)).

=" Executive Order N0.12898, sec. 1-101.

S Executive Order No.12898, sec. 1-102.

X Udall v Tallman, 380 U.S. 1, 16 (1965).

3" See, eg., US. Environmental Protection Agency, Final
Guidance for Incorporating Envivonmental Justice Concerns
in EPA’s NEPA Compliance Analyses (April 1998): 1, avail-
able at http://es.epa.gov/oeca/ofa; Council on Environmen-
tal Quality, Ewnvironmental Justice Guidance wunder the
National Ewnvironmental Policy Act (December 10, 1997).

'2* Memorandum from Secretary of the Interior Bruce Babbitt
to Solicitor, All Assistant Secretaries, Inspector General and
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Heads of All Bureaus and Offices, Environmental Justice
Policy, August 17, 1994; 500 X -HEmHIRIRE S TR&I20
MBS N R~ H IR IR R M (NEPA) S R L 27 (3
R C OREIN O S Q) HofEQ IR N QUi 5o n0 ¢ U 3e
AR ¢ 42° Instruction Memorandum No. 93-(expired 9/30/94)
from BLM Director to ADs, SDs and SCD, “Policy of Promot-
ing Environmental Justice in Public Lands Decisions.”

FEcology Law Quarterly 26 (1999): 617-78. The authors address
the Clean Air Act, Clean Water Act, Resource Conservation
and Recovery Act, Safe Drinking Water Act, and Toxic
Substance Control Act, as well as other statutes not appli-
cable to mining. See also EPA Office of General Counsel
Memorandum, EPA Statutory and Regulatory Authorities
under Which Environmental Justice Issues May Be Addres-

&' Citizens Concerned About Jet Noise v Dalton, 48 F. Supp. 2d sed in Permitting (December 1, 2000).
582 (E.D. Va. 1999); Sur Contra La Contaminacion v Envivon- 8" Council on Environmental Quality, Guidance under NEPA,
mental Protection Agency, 2000 WL 132655 (1% Cir. 2000); 14.
Morongo Band of Mission Indians v Federal Aviation i Council on Environmental Quality, Guidance under NEPA,
Administration, 161 F.3d 569, 575 (9* Cir. 1998). 10; Bureau of Land Management, Incorporating Environmen-
S (AR O S0 San) KRR (X)) SLbHwRES O tal Justice into the NEPA Process, Training Manual.

0 K QIR L ik O R IEREF -2 S 20° See Antonio J. Baca " Council on Environmental Quality, Guidance under NEPA;

&

8.
i)

BAR7 X A OBRE

144 IBLA 35 (1998): 39. (T #iferld D& 5 v 2] KofigE i
s O P ERD KEEEGROERRKER ROV D
HERP DA e {7 -2 8 BREESEXRVOMRONED
LR 2 30° See Island Mountain Protectors, 203 n. 8; In Re:
Ash Grove Cement Company, 7 E.A.D. 387, 1997 WL 732000
(E.A.P), 18.

See Martz, ed., Environmental Regulation of the Mining
Industry, chap. 173 (examples of Colorado and Nevada).

See Richard J. Lazarus and Stephanie Tai, “Integrating
Environmental Justice into EPA Permitting Authority,”

Yok

see also U.S. Environmental Protection Agency, Final Guid-
ance for NEPA Compliance Analyses.

B 43 U.S.C,, sec. 1702(d).

Council on Environmental Quality, Guidance under NEPA,
9-17. N ORI BiRRBIFEEH (EIS) ~%&REEE (EA) »
LLRBENEPOLQLR0R #0480 MOEKBRE S R
[LOKP WRND P B RELDUSE D8 O £on B+
R 40 80 VEIQ 52 IRGT 1 B HE {40 5@ AU HD d o g 5 °
Sur Contra La Contaminacion v Environmental Protection
Agency, 2000 WL 132655 (1%t Cir.), 5 (permit that is issued may
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be “particularly stringent due in large part to the participa-
tion of the area residents”); see also U.S. Environmental
Protection Agency, Final Guidance for NEPA Compliance
Analyses (“Presence of disproportionately high and adverse
effects may or may not necessarily change the final decision,
but will change the focus of the analysis and may result in
additional mitigation measures”).
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